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Introduction Guidelines for mandatory
These guidelines have been developed jointly by the notifications
national boards under s. 39 of the Health Practitioner
Regulation National Law Act (the National Law) as in force 1. Introduction

in each state and territory. The guidelines are developed
to provide direction to registered health practitioners,
employers of practitioners and education providers z
the requirements for mandatory notifications unde
National Law.

The National Law requires practitioners, employers and
education providers to report ‘notifiable conduct’, as
efined in s. 140 of the National Law, to the National
yency in order to prevent the public being placed at risk

The inclusion of mandatory notification re;
the National Law is an important policy.
protection.

These guidelines explain how the boards will interpret
these mandatory notification requirements. They will
help practitioners, employers and education pktoviders
understand how to work with these requirem

that is, whether they must make a notificatiogiab
titioner’s conduct and when.

The relevant sections of the Nati

the Agency if they believe that
haved in a way which presents

is is, behaviour that puts the public at risk
than not liking the way someone else does
feeling that they could do their job better.

oluntary notifications

The National Law also provides for voluntary notifications
for behaviour that presents a risk but does not meet the
threshold for notifiable conduct (see ss. 144 and 145 of the
National Law).

Protection for people making a notification

The National Law protects practitioners, employers and
education providers who make notifications in good faith
under the National Law. ‘Good faith’ is not defined in the
National Law so has its ordinary meaning of being well-
intentioned or without malice. S. 237 provides protection
from civil, criminal and administrative liability, including
defamation, for people making notifications in good faith.
to make a mandatory The National Law clarifies that making a notification is not
onduct or impairment of all a breach of professional etiquette or ethics, or a departure
just those within the practitioner’s own from accepted standards of professional conduct. These
provisions protect practitioners making mandatory

These guidelines also address the role of the Australian notifications from legal liability and reinforce that making

Health Practitioner Regulation Agency (the National manc.jatory nf)tifications. under the National Law 'S
Agency) as the body for receiving notifications and consistent with professional conduct and a practitioner’s
referring them to the relevant board. ethical responsibilities. Legally mandated notification

impairment or, in the case
notifiable impairment.

n sufficient grounds. The guidelines
unds are likely to arise.

p. 1
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requirements override privacy laws. Practitioners should be A reasonable belief has an objective element — that there
aware that notifications which are frivolous, vexatious or are facts which could cause the belief in a reasonable
not in good faith may be subject to conduct action. person; and a subjective element — that the person making
the notification actually has that belief.

2. General obligations A report should be based on personal knowledge of facts

or circumstances that are reasonably trustworthy and that
would justify a person of average caution, acting in good
ith, to believe that notifiable conduct has occurred or

at a notifiable impairment exists. Conclusive proof is not
eded. The professional background, experience and
xpertise of a practitioner, employer or education provider
will also be relevant in forming a reasonable belief.

The obligation is on any practitioner or employer who
forms a reasonable belief that another practitioner has
engaged in notifiable conduct to make a report to
National Agency as soon as practicable. The defin

The most likely example of where a practitioner or
employer would form a reasonable belief is e the
person directly observes notifiable conduct, latio
an education provider, observes the behavidur

The mandatory notification obllgatlon a
practltloners and employers of pragti

efer to
context of

rs are also under an
erns about a practitio

engaged in sexual misconduct in connection with the
in the health profession’s code of conduct (see the €08 practice of the practitioner’s profession; or

(c) placed the public at risk of substantial harm in the
practitioner’s practice of the profession because the
There are some exceptions to the requireme practitioner has an impairment; or

(d) placed the public at risk of harm because the
practitioner has practised the profession in a way
that constitutes a significant departure from accepted
professional standards.’

conduct, which are discussed at Se
to the requirement of practitioners to

The following sections of the guidelines discuss these
types of notifiable conduct, followed by the exceptions. The
guidelines are only examples of decision making processes,
so practitioners, employers and education providers should
check the exceptions to make sure they do not apply. If

a practitioner engages in more than one type of notifiable

erally it would involve direct conduct, each type is required to be notified.
ervation of the behaviour which gives ) o .
rise to the notificalien, or, in the case of an employer, Practise while intoxicated by alcohol or drugs

it could also involve a report from a reliable source or (s. 140(a))
sources. Mere speculation, rumours, gossip or innuendo

- The word ‘intoxicated’ is not defined in the National Law,
are not enough to form a reasonable belief.

so the word has its ordinary meaning. The boards will

p. 2
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consider a practitioner to be intoxicated where his or

her capacity to exercise reasonable care and skill in the
practice of the health profession is impaired or affected as
a result of being under the influence of drugs or alcohol.

The National Law does not require notification of a

practitioner who is intoxicated outside the practice of hi
or her health profession, unless the intoxication trig
another ground for notification.

Decision guide — notifying intoxicatio

you have a reasonable
belief the practition

nt into practice wh
intoxicated?

NOTE: Voluntary notifications can b

profession; that is,
nder the practitioner’s care or linked
tice of his or her health profession.
with a current patient or
misconduct in connection

r the patient or client consented to
the activity or not. This is because of the power imbalance
between practitioners and their patients or clients. Sexual
misconduct also includes making sexual remarks, touching
patients or clients in a sexual way, or engaging in sexual
behaviour in front of a patient or client, etc. Engaging

in sexual activity with a person who is closely related

to a patient or client under the practitioner’s care may
also constitute misconduct. In some cases, someone
who is closely related to a patient or client may also be
considered a patient or client; for example, the parent of a
child patient or client.

ngaging in sexual activity with a person formerly under
ractitioner’s care (i.e. after the termination of the
ctitioner-patient/client relationship) may also constitute
xual misconduct. Relevant factors will include the
vulnerability of the patient or client due to issues such
age, capacity and/or health conditions; the extent of th

professional relationship; for example, a one-gff treatm
in an emergency department compared to a | term
program of treatment; and the length of time e

practitioner durin g your

h profession, or easonably
believe that another pr gaged in sexual
misconduct, e.g. (a) sexual a h a person

under the p
with a person

You must notify the
National Agency

A4 NOTE: Voluntary notifications can be made.
No notification is
required Placing the public at risk of substantial harm because

of an impairment (s. 140(c))

S. 5 of the National Law defines ‘impairment’ for a
practitioner or an applicant for registration in a health
profession as meaning a person has ‘a physical or mental
impairment, disability, condition or disorder (including
substance abuse or dependence) that detrimentally affects
or is likely to detrimentally affect the person’s capacity to
practise the profession.’

To trigger this notification, a practitioner must have placed
the public at risk of substantial harm. ‘Substantial harm’
has its ordinary meaning; that is, considerable harm such
as a failure to correctly or appropriately diagnose or treat
because of the impairment. For example, a practitioner
who has an illness which causes cognitive impairment

so he or she cannot practise effectively would require

a mandatory notification. However, a practitioner who

has a blood borne virus who practises appropriately and
safely in light of his or her condition and complies with

p.3
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Decision guide - notifying impairment in relation to a practitioner

As a practitioner during the course of practising your health
profession, or as an employer, you reasonably believe that a
practitioner has placed the public at risk of harm

YES

A4
Is the risk of harm to Did the ris ial harm to Is the risk because
the public substantial? Y[ES } the publ titioners YES } the practitioner has

practice o ession? an impairment?
NO
YES

A4
No notification is D
required You must notify th

National Agency

NOTE: Voluntary notifi

* for notification of student i

, by a reasonable proportion
r example, if one practitioner uses a

qualify as a case of notifiable conduct.
ractitioner is engaged in innovative practice
accepted professional standards, it would not
the requirement to report.

standards’ requires
standards that are acc

Decision guide - significant departure from
accepted professional standards

health profession are most likely to As a practitioner during the course of practising your
environment where different health health profession or as an employer, you reasonably
closely together and have a good un i the believe that a practitioner has placed the public at risk

contribution of each practi of harm
mental health team. YES
The difference fro sional standards must A 4 )
be significant. T ignifi ans important, or of Is the risk of harm YES } :(r?eul\rlgl’:isc;(ng?tlfy
rie Concise Dictionary). Professional because the practitioner A
ly clinical skills but also other practised the health gency
| behaviour. A significant profession in a way that
erious and would be obvious to constitutes a significant
departure from accepted
o » professional standards?
The notifiable coR@uict of the practitioner must have placed
the public at risk of harm as well as being a significant NO
departure from accepted professional standards before
a notification is required. However, the risk of harm just > v . I
needs to be present - it does not need to be a substantial No notification is NOTE: Voluntary notifications
required can be made.

risk, as long as the practitioner’s practice involved

p. 4
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4. Exceptions to the requirement of student undertaking the clinical training, may place the
practitioners to make a mandatory public at substantial risk of harm.
notification Practitioners are required to make a mandatory notification

in relation to a student if the practitioner reasonably
believes that a student has an impairment that, in the
course of the student undertaking clinical training, may
lace the public at substantial risk of harm (s.141(1)(b)).

There are particular exceptions to the requirement to make
a mandatory notification for practitioners. The exceptio
relate to the circumstances in which the practitioner j
the reasonable belief in misconduct or impairmen
arise where the practitioner who would be requi
make the notification:

all cases, the student’s impairment must place the
dublic at substantial, or considerable, risk of harm in t

. course of clinical training.

In relation to a student, ‘impairment’ is defined under

s. 5 of the National Law to mean the student
physical or mental impairment, disability, con

offence.
student

a practitioner (e.g. a supervising practitioner) or as an
cation provider, you reasonably believe that a student
enrolled in a course of study or for whom an education
provider has organised clinical training has an impairment

YES
b4
In the course Is the risk You must
of the student YES bof harm to YES } notify the
. undertaking the public National
? ucatl_on clinical substantial? Agency
in relation training, .
would the
impairment \
place the No
public at risk notification
of harm? is required
NO
\ . -
training, may place the public at substantial risk of No notification is NOTE: Voluntary notifications
harm required can be made.

b). a student for whom the provider has arranged clinical
training has an impairment that, in the course of the

p.5
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6. Consequences of failure to notify
Registered health practitioners

Although there are no penalties prescribed under the
National Law for a practitioner who fails to make a
mandatory notification, any practitioner who fails to make
a mandatory notification when required may be subje
health, conduct or performance action.

Employers of practitioners

There are consequences for an employer,
the National Agency of notifiable cond
142 of the National Law.

If the National Agency becomeg
the National Agency must gij

ployer’s failure
ity, the employer’s

pairment, or whether t
their employment.

including the date
or impairment.

may ring 1300 419 495 or go
rritory offices of the National

ACT
New South Wales

Northern Territory

ueensland

Tasmania

Victoria

Australia

Last re ed:

4

)

Board of
Australia

!

11 Torrens Street, Braddon, ACT 2612

Level 51, 680 George Street, Sydney,
NSW 2000

Level 2, Harbour View Plaza, Cnr
McMinn and Bennett Streets, Darwin,
NT 0800

Level 18, 179 Turbot Street, Brisbane,
Qld 4000

Level 8, 121 King William Street,
Adelaide, SA 5000

Level 12, 86 Collins Street, Hobart,
Tas 7000

Level 8, 111 Bourke Streét,
Melbourne, Vic

This guideline will be reviewed
at least every three years

1 February 2011
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Attachment A

Extract of relevant provisions
from the Health Practitioner
Regulation National Law Act
as in force in each state and
territory

s. 5 impairment, in relation to a person, m

has a physical or mental impairment, di i ition
disorder (including substance abuse or

detrimentally affects or is likely to de

to provide guidance to
registers; and

the advertlsmg of regulated health
practitioners registered by the Boar
the purposes of section 133

40 Consultation about r
and guidelines

(1)  If a Nation
eline, it must ensure there is wide-
ion about its content.

@

d, code or guideline.

(3) must be published on a National

(@) aregistration standard developed by the Board
and approved by the Ministerial Council;

(4)

1

///’

\\\\
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(b) acode or guideline approved by the National
Board.

An approved registration standard or a code or
guideline takes effect—

(@) on the day it is published on the National
Board’s website; or

(b) if alater day is stated in the registration
standard, code or guideline, on that day.

Use of registration standards, codes or guideli
in disciplinary proceedings

An approved registration standard for a health professi

or a code or guideline approved by a National

ard, is

admissible in proceedings under this Law or f a

ractice of the practitioner’s profession; or

e). placed the public at risk of substantial harm in the
practitioner’s practice of the profession because
the practitioner has an impairment; or

f). (placed the public at risk of harm because the
practitioner has practised the profession in a
way that constitutes a significant departure from
accepted professional standards.

Education provider means—

a). a university; or

b). a tertiary education institution, or another
institution or organisation, that provides vocational
training; or

c). a specialist medical college or other health
profession college.

141 Mandatory notifications by health practitioners

(1)

This section applies to a registered health practitioner
(the first health practitioner) who, in the course of
practising the first health practitioner’s profession,
forms a reasonable belief that—

p.7
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a). another registered health practitioner (the second 4 . . . . N\
health practitioner) has behaved in a way that Appllca_tlon of National Law in Western
constitutes notifiable conduct; or Australia
b). a student has an impairment that, in the course Part 2, Section 4(7) Health Practitioner
of the student undertaking clinical training, may Regulation National Law (WA) Act 2010

place the public at substantial risk of harm.

In the Schedule after section 141(4)(c) insert:
(2) The first health practitioner must, as soon as
practicable after forming the reasonable beli

notify the National Agency of the second ea

141(4) (da) the first health practitioner forms the
reasonable belief in the course of providing health
services to the second health practitioner or student; or

d). the first health practitioner—

() forms the reasonable belief in t
of exercising functions as a m
quality assurance committee,

or a departure from
conduct and nor i

is unable to
forms the
because a

loyer of a registered health practitioner
ly believes the health practitioner has
d in a way that constitutes notifiable conduct,
the employer must notify the National Agency of the
otifiable conduct.

Note. See section 237 which provides protection from
civil, criminal and administrative liability for persons who,
in good faith, make a notification under this Law. Section
237(3) provides that the making of a notification does not
constitute a breach of professional etiquette or ethics

or a departure from accepted standards of professional
conduct and nor is any liability for defamation incurred.

a disclosure made b
health practitioner in

(2) If the National Agency becomes aware that an
employer of a registered health practitioner has failed
to notify the Agency of notifiable conduct as required
by subsection (1), the Agency must give a written
report about the failure to the responsible Minister for
the participating jurisdiction in which the notifiable
conduct occurred.

s the reasonable belief in the course
legal services to the second health 3)
practitioner or student in relation to a legal

proceeding or the preparation of legal advice in

which the notifiable conduct or impairment is an

issue; or

As soon as practicable after receiving a report under
subsection (2), the responsible Minister must report
the employer’s failure to notify the Agency of the
notifiable conduct to a health complaints entity, the

p.8
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employer’s licensing authority or another appropriate practitioner is not a fit and proper person to be
entity in that participating jurisdiction. registered in the profession;
(4) In this section— d). that the practitioner has, or may have, an
employer, of a registered health practitioner, means an impairment;
entity that employs the health practitioner under a contract e). that the practitioner has, or may have,
of employment or a contract for services. contravened this Law;
licensing authority, of an employer, means an enti f). that the practitioner has, or may have,

under a law of a participating jurisdiction is respon contravened a condition of the practitioner’s

registration or an undertaking given by the
practitioner to a National Board;

g). that the practitioner’s registration was, or may
have been, improperly obtained becdlise the
practitioner or someone else gave th ional
Board information or a document that wa: e or

luntary notification about ay be made
offence, or
d guilty of an offence,
that is punishable by 12 fo imprisonment or

, or may have, contravened
ion of the student’s registration or an
given by the student to a National

ho make voluntary notification

ics or a departure from
nal conduct and no

rofessional etiquette
accepted standards of profe
liability for defamation incurred:

Any entity that believes that a ground on which a voluntary
tion may be made exists in relation to a registered
health practitioner or a student may notify the National
Agency.

(2) A contravention of subsection (1) does not const
an offence.

Note. See section 237 which provides protection from
civil, criminal and administrative liability for persons who, in
good faith, make a notification under this Law.

144 Grounds for voluntary notification

(1) A voluntary notification about
practitioner may be made to th

Part 8, Division 4 Making a notification
146 How notification is made

e expected o (1) A notification may be made to the National Agency—

a). verbally, including by telephone; or
ge, skill or judgment possessed,

by, the practitioner in the b). in writing, including by email or other electronic

means.

be, below the standard reasonably (2) A notification must include particulars of the basis on
which it is made.

c). that the practitioner is not, or may not be, a (3) If a notification is made verbally, the National Agency
suitable person to hold registration in the health must make a record of the notification.
profession, including, for example, that the

p.9
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Part 11, Division 1, section 237 Protection
from liability for persons making
notification or otherwise providing
information

(1)  This section applies to a person who, in good faith—
a). makes a notification under this Law; or

b). gives information in the course of an inves

or for another purpose under this L, D
exercising functions under this .
(2) The person is not liable, civilly, cri
administrative process, for gi i \

)

notification
given; and

concerned in the making of the notificatio
giving of the information.

@?‘

=

I\
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